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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

Dewey Data LLC seeks registration on the Principal
Regi ster for the mark DI TTOCONNECTOR for “conputer hardware
and conputer software which are both utilized for conputer
hard drive protection, duplication and recovery,” in
I nternational Class 9.°

This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the

Trademark Act, 15 U. S.C. 81052(d). The Trademar k Exam ni ng

! Application Serial No. 76/219,048 was filed on March 2, 2001
based upon applicant’s allegation of a bona fide intention to use
the mark in comerce.
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Attorney has held that applicant’s mark, when used in
connection with the identified goods, so resenbles the mark
DI TTO which is registered by |onega Corporation for
“conputer nenory storage devices, nanely tape drives;
conputer nenory storage controllers; conputer nenory storage
tape cartridges,” also in International Class 9,2 as to be

| i kely to cause confusion, to cause m stake or to deceive.

Applicant and the Tradenmark Exam ning Attorney have
fully briefed this appeal but applicant did not request an
oral hearing.

W affirmthe refusal to register.

Applicant contends that the Trademark Exam ning
Attorney has unfairly dissected its mark rather than
considering the mark in its entirety; that the goods of
applicant are totally different fromthose of registrant,
and as a result, that the trade channels are different; and
that DITTO-fornmative marks are weak in the conputer field.

By contrast, the Trademark Exam ning Attorney takes the
position that the respective nmarks create substantially
simlar overall comercial inpressions; that the goods are
closely related; and that applicant has failed to
denonstrate the weakness of DITTO- formative marks in the

conmputer field.

2 Regi stration No. 2,192,936, issued on Cctober 6, 1998.
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Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of

confusion. Inre E |I. du Pont de Nenmours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between

the goods. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Despite applicant’s argunents to the contrary, we find
that applicant’s goods (conputer hardware and software
designed for the protection, duplication and recovery of
conputer hard drives) are at the very least, closely related
to registrant’s goods (lomega’ s conputer nenory storage
devices). Anong the third-party registrations placed in the
record by the Trademark Exami ning Attorney is one for the

word mark lomega (stylized)® having an identification of

3 Regi stration No. 2,355,180 for the mark "3 {5 goods
identified as: “Conputer menory storage devices, nanmely optica
and nmagnet o-optical disk, drives, tape drives and nagnetic di sk
drives, and blank nagnetic di sks, tapes and cartridges, and
conputer menory storage cartridges; conmputer nenory storage
controllers; conputer software for use with conputer peripherals
or for use in recording and playback of audi o, conputer disaster
recovery, file backup and retrieval; conputer hardware and
software for use in digital audio and video recording and editing;
vi deo capture card; small conputer systeminterface (scsi)
controll er; cable connection box; computer and periphera
connection cables; user manuals sold as a unit with any of the
foregoing goods,” in International Cass 9. [enphasis supplied]
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goods that blends characterizations of applicant’s
identification of goods with characterizations of
registrant’s current identification of goods. Wile the
identification in the recited registration (“conputer nenory
st orage devices, nanely tape drives; conputer nenory storage
controllers; conputer nmenory storage tape cartridges”) does
not enunerate the reason one woul d purchase registrant’s
tape drives, controllers and cartridges, anong the reasons
for such a purchase is routinely to backup the files |ocated
on one’s hard drive and to ensure systemrecovery in the
event of a hard drive failure. |If registrant’s goods were
actually used in this manner, the goods herein would be

|l egally identical. Wile we cannot be sure that the
respective products operate in the sane manner, share any of
the sanme nedia, are conpatible with the sanme conputer
systens or are conpatible with each other, nonethel ess, for
our purposes, these systens are simlar in their general

pur pose and overall application. Accordingly, whether
conpetitive and legally identical, or just closely-rel ated
goods, we find that applicant’s identified conputer products
are sufficiently related to registrant’s goods identified by
its DITTO marks that confusion is likely if these respective
lists of goods are identified by substantially simlar

mar ks.
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Turning to the du Pont factors dealing with the
simlarity or dissimlarity of established, |ikely-to-
continue trade channels as well as the conditions under
whi ch and buyers to whom sal es are nmade, we nust presune

that applicant’s goods and registrant’s goods wll nove
through all of the normal channels of trade to all of the
usual purchasers for goods of the type identified. See

Canadi an | nperial Bank of Commerce v. Wl ls Fargo Bank, 811

F.2d 1490, 1 UPSQ2d 1813, 1815, (Fed. Gr. 1987). Hence, in

| ooking to these two related du Pont factors, we concl ude
that the channels of trade will be overlapping, if not
identical, and classes of purchasers will be the sane.

Accordingly, then, we turn to the question of whether
the respective marks are sufficiently simlar such that
their use in connection with these closely related conputer
products would be |ikely to cause confusion.

The Exam ning Attorney has cited to the well
established principle that, in articulating reasons for
reaching a conclusion on the issue of |ikelihood of
confusion, “there is nothing inproper in stating that, for
rati onal reasons, nore or |ess weight has been given to a
particular feature of a mark ...provided the ultimate
conclusion rests on consideration of the marks in their

entireties.” In re National Data Corp., 732 F.2d 1056, 224

USPQ 749, 751 (Fed. Cr. 1985). 1In any case, the proper
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test for determning the issue of |ikelihood of confusion is
the simlarity of the general commercial inpression
engendered by the marks, not a side-by-side conparison. See

Johann Maria Farina Gegenuber Dem Julichs-Platz v.

Chesebr ough- Pond, Inc., 470 F.2d 1385, 176 USPQ 199, 200

( CCPA 1972).

As noted by the Tradenmark Exam ning Attorney, applicant
has appropriated registrant’s entire mark and sinply added
the word CONNECTOR to the end of it. Moreover, when
conparing the marks as to sound and appearance, it is often
the first part of a mark that is nost likely to be inpressed
upon the m nd of a purchaser and subsequently renenbered.

We find that would be the case herein. Presto Products Inc.

v. N ce-Pak Products Inc., 9 USPQd 1895, 1897 (TTAB 1988).

Applicant argues that the cited mark, DITTO is a weak
mark for conputer devices and, therefore, should be afforded
little protection. By contrast, the Trademark Exam ning
Attorney contends that the word DI TTO — t he whol e of
registrant’s mark and the stronger conponent of applicant’s
mark — is a strong mark as applied to these devices.

Despite applicant’s argunents, there is no evidence in
the record that consuners or conputer technicians use the
word “Ditto” to describe any specific characteristic,

quality, feature, use, purpose or other aspect of conputer
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devices or related goods.* Therefore, if that issue were
before us, we would find that the word “Ditto” is strong
enough to serve as a distinguishing elenment of registrant’s

mark. See Gllette Canada Inc. v. Ranir Corporation, 23

UsP@d 1768, 1773 (TTAB 1992).

In any event, that issue is not squarely before us. W
specifically note that the cited registered mark is on the
Principal Register with no claimof acquired distinctiveness
under Section 2(f) of the Trademark Act. Hence, the cited
certificate of registration is, of course, entitled to the
statutory presunptions under Section 7(b) of the Act (e.g.,
it is prima facie evidence of the validity of the
regi stration and of registrant’s exclusive right to use the
mark in connection with the goods specified). Applicant’s
argunent that the registered mark is entitled to severely
limted protection actually appears to be a coll ateral
attack on the validity of the registration that cannot be
entertained in the context of an ex parte proceedi ng.

Certainly, as to the connotation of the marks DI TTO and
DI TTOCONNECTOR as applied to these goods, to the extent that

consuners will make a | ogical connection between the word

4 We can take judicial notice of the definition of the word
“Ditto” as “A duplicate or copy” The American Heritage Dictionary
of the English Language (1975), and recall that the invol ved
devices herein are designed, inter alia, to duplicate electronic
computer files.
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“Ditto” and the duplicating function of the goods, this is
an argunment for finding that the respective marks do i ndeed
create the sanme overall comercial inpression

O course, applicant’s mark al so i ncludes the word
CONNECTOR, and we have considered this portion of
applicant’s mark as well in conparing the marks in their
entireties. It is in this context we recall that the
respective identifications of goods herein |list conputer
har dware for duplication, tape drives, etc. W assune this
coul d include peripheral devices that are external to the
conputer, or that may well be installed internally. 1In
ei ther case, these conputer devices are of value to the user
only to the extent that they are linked to the conputer with
a “connector.” As requested by the Trademark Exam ni ng
Attorney, we take judicial notice of two separate dictionary
entries for the word “connector.”® Any docunentation for

regi strant’ s devices and for applicant’s devices w |l

s The Trademark Exami ning Attorney attached two dictionary

entries to her appeal brief. Inasmuch as the Board nay take
judicial notice of dictionaries, we refer to these entries:

Connector: Any plug and socket that links two devices together.

Al t hough taken for granted and rarely in the linelight, connectors
are a huge industry, and the quality of these conponents is nore
critical than nost people would i nagi ne. \Wen not designed or
constructed properly, they often becone the weakest elenent in an
el ectronic system” Conputer Desktop Encycl opedia, (Version 15.4,
2002).

Connector: Any plug, socket or wire that links two devices
together.” The Conputer G ossary, (7'" Edition, 1995).
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necessarily nmake frequent references to the rel evant
“connectors” required to nake these devices functional.
During the prosecution of this application, successive
Trademar k Exam ni ng Attorneys have variously | abel ed the
word “connector” as “suggestive” (Final refusal of My 15,
2002) and “descriptive” (Trademark Exami ning Attorney’s
appeal brief, p. 5). However, w thout needing to decide on
whi ch side of the line to place the word “connector” in the
context of these conputer devices, it is clear that the term
is not arbitrary as applied to these goods. Hence, in
anal yzing the two separate conponents of applicant’s mark,
we find that this additional word at the tail end of
applicant’s mark is unlikely sufficiently to distinguish it
fromregistrant’s mark. As suggested earlier, due to the
fallibility of nmenory and the consequent |ack of perfect
recall by nmenbers of the consum ng public, in determ ning
whet her confusion as to source or sponsorship is likely, the
proper enphasis is on the likely recollection of the average
custoner, who normally retains a general rather than a
specific inpression of trademarks or service nmarks. Spoons

Restaurants, Inc. v. Mrrison, Inc., 23 USPQd 1735 (TTAB

1991), aff’d. No. 92-1086 (Fed. Cr. June 5, 1992); Inre

United States Distributors, Inc., 229 USPQ 237, 239 (TTAB
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1986); and In re Steury Corporation, 189 USPQ 353 (TTAB

1975) .

Consi dering the marks DI TTO and DI TTOCONNECTOR in their
entireties, we are of the viewthat they are simlar in
sound and appearance, and are substantially simlar in
connotation. Hence, when conpared in their entireties, the
two marks create simlar overall comrercial inpressions.

Appl i cant makes nmuch of the du Pont factor focused on
t he nunber and nature of simlar marks in use on simlar
goods. Specifically, applicant argues that the United
States Patent and Trademark O fice “is not granting
exclusivity to the trademark ‘DI TTO to any one conpany”
(applicant’s appeal brief, p. 2) and that the United States
Pat ent and Trademark O fice “is considering ‘DI TTO by
itself to be sufficiently generic that it is permtting
conpeting products to be registered with the sane trademark
‘DITTO as long as the products are different even though
they are in the conputer field” (applicant’s appeal brief,
p. 4).

Applicant’s argument in support of this position is
based on two earlier-pending applications and, as such, is
not persuasive. Accordingly, on this record, applicant has
failed to denonstrate that the cited mark is weak as applied

to these conputer devices, or that it has in any way been
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treated unfairly with this refusal under Section 2(d) of the
Act .

I n conclusion, inasnmuch as the goods are closely
related, if not legally identical, we assune that the
conput er products of registrant and of applicant will nove
in simlar channels of trade to the sane class of consuners.
The marks DI TTO and DI TTOCONNECTOR create simlar overal
commercial inpressions, particularly as applied to these
goods. Based upon these key considerations, we concl ude
that consuners would be likely to m stakenly believe that
registrant’s conputer nenory storage devices, sold under the
mark DI TTO and applicant’s conputer hardware and software
devices for the protection, duplication and recovery of
conput er hard drives, sold under the mark DI TTOCONNECTOR,
originated wth, or are sonehow associated with, or

sponsored by, the sane entity.

Decision: The refusal to register applicant’s mark

under Section 2(d) of the Act is affirned.



